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f ? } ; } bar essociation movements for techniques 
ment continue in force. troactive force here contended alleged negligence oi her hus- —° NEES gee nei ? S- 
r band in operation of a motor the simplification of judicial Father: I see, son, that your 


_The onstitutional validity of for 
legisi:tion is measured by the 
const tutional law in_ force 
when the legislation is adopt- 


1940 amendment being tTuck as agent of his employer inane prides himself upon pleading instructor is somewhat 

19 nend t ng ais is pr ‘essive thinki ‘ "e- } ‘ . 

re 1 in so far as the While on his employer's business. 32'S Prosressive thinking and re- behind the times. In the days 
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is. concern trial urt had held thi hiss oe apiaar eee mae : 
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DIGESTS OF RECENT OPINIONS 


EVIDENCE—Evidence of a con- Perillo operated “the biggest 
tradictory prior statement horse room in Lodi” at 7 Nichol- 
made by one’s witness is ad-'son St. and that shortly after 
missible only to neutralize|the interview Bucaro sent 


Brown, through the mails, a list 
of alleged gambling resorts in 
Lodi. This list the court received 
in evidence. 


surprise, harmful, adverse tes- 
timony given by the witness; 
such evidence is not admis- 
sible where the surprise testi- 


mony though failing to render, The excuse given for offering 
the assistance expected, is not anq receiving this hearsay evi- 
harmful. dence was to neutralize parts 
Digested from an opinion by 'of the testimony of Bucaro who 
Bigelow, J.A.D. rendered April had been called to testify for 
7, 1952. Appellate Div. State v. the State. Bucaro testified that 
Perillo. For the State—Joseph A.'“the biggest horse room he 


Lodi” was “right next to a 
Lunch at 11 Nicholson St. 
if Perillo did not operate i he 
replied “I wouldn’t know, sir.’ 
The Deputy Attorney General 


Murphy, Asst. Dep. Atty. Gen. 
For appellants—Albert S. Gross 

Defendants were indicted for 
keeping a bookmaking estab- 
lishinent at 7 Nicholson St., Lodi 









with one Salvado. The State|!claimed surprise and_ called 
readily proved that bookmaking Brown to the stand. 

was carried on at the premises| Weld: If a party is surprised 
mentioned but had difficulty in py harmful. adverse testimony 
connecting the Perillos with the sjyen py his own witness in con- 
enterprise. The State presented fict with a prior statemen: 
a witness, Brown, who testified which the witness made, he ma} 
he had questioned a prisoner attempt to neutralize such tes- 
named Bucaro in the State timony by questioning the wit- 
Prison. Over objection Brown ness about such prior statement 
was permitted to testify that or the contradictory statement 
Bucaro had said that Joseph may be proved by other wit- 





the prior statement 
only to neutralize 


nesses. But 
is admissible 


harmful testimony; it is not ad- 
missible to supplement the tes- 
itimony. Where the witness, as 
|here, gives no testimony injuri- 
‘ous to the party calling him but 
‘only fails to render the assist- 


lance which was expected, there 











lis no basis for neutralizing 

|While a party has the right to 

ya |defend his case by an unwilling 

lor hostile witness, yet he can- 

Save by mail [not put in an unsworn state- 

or in person {ment of such witness under the 

$1 starts an account | pretense of neutralizing his 
Legal for trust funds | testimony. Bt I Rea 
Bucaro’s testimony that he did 

___ FREE PARKING lnot know whether Perillo 
iain amiaaieaatmaalaadaiaael loperated the house, did not 
itend to establish Perillo’s in- 

M zp h a We k 'nocence. Whether Bucaro’s fail- 
jure of memory was real or pre- 

Ss A V I N G is ltended is of no consequenct 
Since his testimony was harm 

and Loan Assn. less, there was nothing to neu- 
40 Commerce Street tralize and no legitimate reason 
Newark 2, N. J. to prove the statement he had 
made at the prison. Admission 
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|of this evidence was harmful 
error. 

Reversed and remanded for 
new trial. 


PENS SIONS — “MUNICIPAL LAW 
—An employee who is qualified 
to retire under each of two 
separate statutory pension re- 
tirement plans has the privi- 
lege of electing the one un- 
der which he wishes to retire. 
—An employee who has joined 
a pension retirement fund is 
not thereby prevented from 
electing to retire under a sub- 
sequentiy enacted retirement 
plan for which he qualifies. 
Digested from opinion by 
fachenfeld, J. rendered April 7, 
Supreme Court. Craster v. 
Newark. For appellant—Joseph 


an 








A. Ward (Charles Ha nde r, atty). 
For respondent—Michael N 
Chanali: Chanalis Lynch az 
Mal IS). 

here is whether a 





has qualified under 





wo separate pension retirement 
)] as e privilege of elect- 
ing the one most beneficial to 
him 


ered the employ 
City of Newark as 
officer on June 1, 1915 and 
tinued in office until Aug. 
1951 at which time he ai- 
the age of 79 years. 
15, 1951 he wrote the 
Public Affairs tend- 
resignation effecti' 
Director answered 


Plaintiff ent 


the 


fo 


ol 
health 
con 
15, 
ained 
On Feb. 
Director of 
ering his 
Aug. 15. The 


accepting the resignation add- 
ing “ ... 1 sincerely trust tha 
you will succeed in obtaining 
such financial benefits to which 
you are entitled under the laws 
ePoverning the Newark Board of 
Health Pension Fund Associa- 
tion. ’. Plaintiff answered 


that he electing to retire 


WaS 


on a pension of of his then 
salary in accordance with the 
provisions of R.S. 43:12-1 et seq 
The Director answered: “It was 
my understanding that you 
would apply to the Newark 


Board of Health Pension Fund 


for those benefits due you as a 
consequence of your. pension 
payments over the years.” 
Plaintiff never applied to ths 
Board of Health Pension Fund 
On Sept. 19, 1951 he petitioned 
the Board of Commissioners for 
retirement under R.S. 43:12-1 


Oct. 3 the Board adopted 





resolution finding plaintiff en- 
titled to be retired on pension 
as a member of the Board of 
Health Pension Fund and de- 
nied his petition for retirement 
ul 2.5. 43:12-1. he trial 
court found plaintiff was entit! 
ed to retirement under RS. 43: 
12-1 and the City appeals 
Held: A 1913 act, now R. S. 
43:18-1 et seq. authorized de- 
partme! pension funds, in- 








cluding the Board of Health 
Pension Fund here involved. It 
provides for contributions by 


and makes eligible 
members who 
required and 


the employee 
those 
dues 


for pension 
have paid 


served 25 years and attained the 
age of 55 years. The pension 
is 1» the average salary received 
by the employee during his las‘ 
two years of employment 

R.S. 43:12-1, first enacted in 
1923, provides that a person con- 


tinuously in the employ of any 


city for 25 years and reaching 
age 70 may retire at any time 
thereafter and receive a pension 
from the city of ‘4 his salary 


at the time of retirement. 
The Board of Health Pension 
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Upholds Law Dealing 
With Deportation 


et Aliens Well Receiv 


United States ANGELES 


Booklet On How To 
Empioy An Attorney 


ed 


The Supreme LOS (‘ACCN 
Court has upheld the constitu- Los Angeles Bar Assn. } 
tionality of part of the McCar- let “How to Employ an 
ran Internal Security Act deal- ney” has received 


ing with deportation of criminal bution throughout 








and subversive aliens. southern California 
The section fixes a 10-year tO acquaint the public 
prison term for aliens who will- important 
fully fail to apply for travel are thar 
papers within six months after brochure 
they are ordered deported. to be issued, h 
The opinion reinstated two ed by the bar 


n The pamphlet 
Angeles. ple terms the 
ing a 


ments against 
or indicted in Los 
The Mots arran law is aimed ir 
part at j t ry 
aliens ag 


ndict 


ect 





Sp 


lawyer 





whom the pam} 





Bogj Divided into four gene: 
ific ph] 











tion or ders ¢ coul d not be ssés in question-and 
ed. Th uation arose ‘hoice of an 

when homelands visit to his of 
to accept 1em or when the cost of an attorney, and 
aliens themselves refused to torney-client relationshi 


sign papers that would admit For example: 





them to their native country. Question: I don’t knov 
Under the law, an alien may yer How do I find one 
choose the country to which he ~ hice Sides on 
will go. If he does not the At- iui. anv other ects 
torney General does this for -” “a —s chica TO a 
him. man, a doctor, dentist 
sti. gineer sk your frie 
The law fixes a penalty of not ineer. Ask Rs io) - 
os ae A wean den Kak ployer, neighbor, unio 
more than rears in jail for ee : 
—_ ine has e i sentative, or anyone els¢ 
aliens who willfully fail to leave i ‘ ig 
. R . res stress c niarer 
within six months or who fail Great Stress 1 peoeee 
to apply for the necessary travel ‘act that it is impo 


a lawyer’s advice eae 


documents. : 
Starts. Also it is 








ré 


explair 


e : hiring an attorney is 
ad was in ence when # : 
Fund was in exisi “6 ““" complicated nor expe: 

plaintiff first entered the city ; Se iain at ee 
te generally supposed 
employ. He became a member aa 7 
and paid all dues until his re- uring the easy os 
tirement. The pension plan pro- Vary and February, 27. 
vided in R.S. 43:12-1 et seq not Of the pamphlet were 
having come into existence un- ed oy the Dar associat 
til eight years later, his action pamphlets aiso are Dé 
in joining the Board Fund could Culated through local 
not constitute an election be- S0ciations, the Better 
tween two then existing alter- Bureau, and the Title I 
iative plans. In addition, the & Trust Co.. which pri 
plans are not alternative. The Prochures as a public se 


are 


La 


for pension Opinion, the city 


requirements 





different. Spanish newspaper, ha 
There is nothing in the 1923 ed the pamphlet in its 
enactment indicating an inten- vorable publicity 
tion to make eligibility under Rica! through the 
the 1913 act a bar to benefits gram “Freedom Forum 


under 1923 act. The court bar association’s 












“One 
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shou ot write add iti mM- radio program Requ 
al qualification legis- Permission was give 
lature pointedly in Pioneer Title Insurance 
drafting its own ens Co. San Bernardin« 
Plaintiff does not claim he is and distribute the cop 
entitled to both pensions He has Bernardino al id Impe 





fully met the 


1923 act and 


ties and 





the The 

lature has not publish 1 

member in Insurance & Guarante 
fund a bar circulation in a i4 cou 
that act, he Copies may be ob 


thro 


he Los 
510 S 





ugh 


Assn., 





elect to retire 


Affirmed. 
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THE FIDUCIARY CO 
there 
fiduciary cannot undertake 


NCEPT IS BRO 
is one relationship which a corpor 
the relationship 


tween attorney and client. 


The “Statement of Principles Applicable 


which has been operative 
approved by Jersey bankers’ and lawy 


associations, emphasizes this situation. 


The drafting of legal instruments is the law) 
business. The Fidelity Union Trust Company 
had long experience in its field—the managen 
and planning of estate business and investme 
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yUNICIPAL LAW — A munici- In the instant 


DIGESTS OF RECENT OPINIONS 








r C case there is 
may not arbitrarily no information supplied as to 
the number of junk the elements of public 


which will be permitted safety 


its borders. reasonably require the 


health,|} devoted to business a 
or general welfare which 
limita- 


tion of junk yards tion of the number of licenses 
under the police power to four until the population 
25,000. While this 


» be valid such regula- reaches 
i1ust be based upon a n 
ible relation to public ed in 
welfare or safety. 
from an opinion by 





the 


re, yet on 











busi- 
ess May be reasonably regulat- 
the public interest to the 
required by the general 
record here 


A.D. rendered April 3 limitation of the number of 

ellate Div. Messina v. licenses to four appears to be 
appellant — Martin unreasonable, arbitrary and 
For respondent—Al- capricious 

Schiaffo ‘John M. Di he limitation in the supple- 
y mental ordinance is_ invalid. 
the Borough of Lodi Reversed and remanded with 


ordinance providing directions to enter 
ensing and regulation ; 
ealers and junk yards 
ordinance was 
to provide that 
1d Council shall n 
re than 4 
is within the Borough 
population of the 
exceeds 25,000. Four 
ere issued and th 
1 is about 15,000. In 
tiff applied for a ii- 
nduct a junk yard for 
ion of scrap metals on 
of his premises at 99 


defendant to issue 


lring 











to the 


649 
Suyp- 


and exceptional 


—Exceptional 


a judgment 


a 


nse to plaintiff pursuant and 
1934 ordinance. 


ZONING — RS. 40:55-39 ¢ as 
licenses tor amended in 1949 provides only 
one criterion for granting of 
a variance by a Board of Ad- 
justment, to wit, “undue hard- 
Ship” which includes “peculiar 
difficulties.” 
narrowness, shal- 
lowness or shape of a specific 
property at the time of enact- 
ment of a zoning regulation, 


re j the heart yf e 
Ave, In the heart Of or other extraordinary and 
strial zone of the exceptional situation of the 
Ine premises are no property are two legislatively 


residential 


tor tliat pur= designated categories of un- 
pecause = tne na Lure necessary hardship. 
the industrial plants : 

; ‘ —Act of Board of Adjustment 


) and surrounding th 
is of limited us 
application 
because of the 
four licenses 
ed and the num 
litation expressed 
ance as supplemented 
here is no doubt tt 
ility has the power 


Was 


of discretion. 
Digested 
Burling, J. rendered 
at 1952. Supreme Court. 
to ta St v Irvington. For 





April 








in granting a variance is a dis- 
cretionary act which will not 
be set aside by the courts un- 
less there has been an abuse 


from an opinion by 


165 Augus- 
appellant 


reculate the main- Ploettner—Saul Tischler (Wil- 
junk vards although liam Newman, atty). For Bd of 
industrial zones. Such Adjustment Mathew Krafte. 
nes under the police Fo! respondents—Aaron Van 
he state and was ex- Poznak ‘(Sandles & Sandles 
ferred by R.S. 40:52-1. attys 
ion of the 1934 ordin- Defendants appeal from a 
its license and regula- judgment setting aside a vari- 
rements was a proper ance granted by defendant 
that power. The Board of Adjustment to Otto 


is confined to the 


Ploetner to permit construction 


d 


f the supplemen gasoline service station on 
limiting the number the premises in question. The 
to four. plaintiffs are adjoining an 
ercise of the police neighboring property owners 


10t without limitation. The substance of the 
ise must be directed whe 
mate end, i.e. the pro- applied the 
public health, law principles 
welfare. And it is re- situation here. 
the means employ- The Board of 
exercise nave a rea- after hearings, acted 








pertinent 


to the 





safety 


appeal is 
ther the trial court properly 
zoning 
factual 


Adjustment, 
pursuant 
amended 


lation to that end and to RS. 40:55-39 c as 
from arbitrariness. A by L. 1948, c. 305 and by L 1949, 
hat goes beyond the 242 which authorizes a board 


grant a 
necessity 


d and unduly restrains of adjustment to 
business or without the 
ot a valid police re 1 


property ance 








thereof to th 
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Varl- 
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PITLE SERVICE 


This Company operating throughout 
the State of New 


exclusively in providing a real estate 


Jersey is engaged 


title service. 


To attorneys it offers a prompt, 


competent and cooperative service in 
examining, insuring and closing titles. 
Largest Title Plants in the State 
NEW JERSEY REALTY 
TITLE INSURANCE CO. 
NEWARK 
TRENTON + HACKENSACK * MONTCLAIR 



















it finds unnecessary ssindiatinl Decision Curbs Picketin 


to the individual landowner. 
The property is Lyons Ave. 
and Augusta St. Lyons Ave. is 


| 





for several blocks 





tions with the exception of the 
lot in question which is zoned 
partly for business and partly 
for “B” residential use, Irving- 
ton Park, and a portion of the 
two blocks facing this lot and 
the Park which are zoned as 
“D” residential. Immediately to 
the rear of the lot is a 40 
family apartment house front- 
ing on Augusta St. Defendant’s 
proof disclosed property is 
vacant land, not usable or sale- 
able for residential use. Plain- 
tiff in opposition, introduced 


proof tending t show that a 
gasoline service station could be 
erected on the portion of the 
property zoned for business, and 
that the portion in the residence 


zone could be used for a multi- 

family residence 
Held: It is suggest that the 
rovides two 


amended statute 
criteria for ; 
S. 40:55-39c I 
ly “undue hardship 
liar and exceptional 
This is not so. The 
necessarly inclusive 
ter, for where pe 

ceptional practical 
exist, undue hardship 


under R. 
ed, name- 
and “pecu- 
difficulties”. 
former is 
if the lat- 

and ex- 
difficulties 


also exists. 








The remainder of the amended 
subparagraph declares elements 
of proof of unnecessary hard- 


ship in two categories: excep- 
tional narrowness, shallowness 
or shape of a specific property 


at the time of nactment oi 
the regulation, or other extra- 
ordinary and ex tional situa- 
tion of the property; 

The evidence this case 
shows unnecessary rdship by 





virtue of the extraordinary and 
exceptional situation or condi- 
tion of the property} 

Though plaintiff offered testi- 
mony that the area is among 
the good residential areas re- 
maining in the Town, defendant 
introduced evidence that the 
neighborhood has changed and 
is predominently used for busi- 
ness; that the lot split by the 
zone boundary, that the 


neighboring art abutting 


Lyons Ave are mmercial in 
character. 
It is settled that in allowing 


or denying a variance the board 
or body having jurisdiction acts 
with discretion, and its action 
may not be set aside by the 
courts unless there has been an 
abuse of that discretion. The 
board here did not act in an 
arbitrary, unreasonable or Ca- 
pricious manner and its action 
must therefore be istained. 
Reversed and variance rein- 


stated. 

Justice Heher dissenting holds 
the proofs, assessed in the light 
of the controlling statutory con- 
siderations, provide basis for 
the variance and that the find- 
ing of undue hardship is a bare 
conclusion without support- 
ing specific fact finding. He 
holds the property is not 








unique- 
ly circumstanced contradi- 
stinction to the general condi- 
tions in the area, that hence 
there is no exceptional difficulty 
and hardship inhering in the 
particular parcel, and that the 


variance was 


ary use of the 


granting of the 
therefore an arbitr 
zoning power 


Announcement 


Samuel Epstein announces the 
opening of his offices for the 
general practice of law at 510 
Schwehm Building Atlantic City, 
New Jersey. 





New York and New Jersey 
Bank & Insurance Stocks 
Industrial Stocks 
Real Estate Securities 
KOELLNER & GUNTHER, Inc. 
31 Clinton St., Newark 2, N.J. 
Telephone MArket 3-0190 











id industry | 
both direc- 





reaching 
the picketing nights of labor un- 
ions and could be 
barring all picketing in jurisdic- 
tiona: disputes has been handed 
down by 
preme Court Justice Henry Clay 


New York Case Involves 


Two Basic Questions 


NEW YORK (ACCN)—A far- 
restricts 


opinion that 


New York 


Greenberg. 


Organized 


labor 


essary. 


wins 


Variety 


The decision resulted 
suit brought last year by Good- 
store 
join the Department Store and 
Store Employees 
from picketing a retail store in 


Department 


Fulton st., Brooklyn. 


courts 
cause 
interstate 
instated by 
Appeals last October in a 4-to-3 


Although 
missed 
courts on the grounds that state 
jurisdiction 

is engaged 
it was 


originally by 


lacked 
Goodwins 
commerce, 
the state 


decision. 


Applying 


the 
highest 


decision 
He held that 
not 

the 


did 


ed his establishment. 


Under such circumstances, he 
ruled, the picketing becomes a 
tort or a wrong against a person 
and can be enjoined by the state 


courts. 


national 
for 

The other is whether it is un- 
lawful for a union that conced- 
edly does not represent 
jority of 


The case 
questions. One is whether state 
courts have any jurisdiction in 
a labor dispute that is before the 
labor relations 


presents 


consideration. 


the 


part of the employees. 


TN 


TRIPLE PROTECTION 


- + + Loss of Income 


¥%& Professional Disability Plan— 
$400,000.00 paid in claims 
since January 15, 1944 





“The 
under 
There is no 


In the state Court of Appeals 
majority 
stated the suit, Chief Judge John 
e 


decision 


Loughran declared: 
picketing is 
the law of 
denying 


-- + Loss of Life 


%& Group Life Plan— 
for attorneys and their employees 


e eje 
- + + Liability 
Protective Insurance— 
against professional errors 


% NON-CANCELLABLE 
The only Group Plans approved by the 
New Jersey State Bar Association 


John A. Couch, Jr., & Company 


1180 Raymond Boulevard 
Newark 2, New Jersey 
MArket 3-3086 


construed as national labor 


state Su- 


spokesmen 
have indicated they regard the 
decision as so important that 
will be appealed all the 
the U. S. Supreme court, 


a 
eri- 


union 


the action was dis- 
the lower 
be- 
in 
re- 
At i 

©f be enjoined. I believe also that 


reasonings em- 
ployed by the majority on the 
state’s 
Greenberg 
tion in a 
April 5. 
that 
jority of 


court, 
granted the 
announced 


ma- 


ai MISSING 
HEIRS 


represent 

employees 
bargaining unit was attempting 
to force an employer to perform 
an unlawful act when it picket- 


two basic 


board 


employees 
bargaining unit to picket an em- 
ployer in an effort to force him 
to recognize it as the collective 
bargaining agent for all or any 


a 


which 


this 


g Rights of Labor Unions 


would be unlawful for the plain- 
tiff employers to yield to a de- 


mand that they recognize the 
defendant union instead of a 
rival labor organization in ad- 


vance of a certification by the 
relations board. 

“In short, the defendant union 
is subjecting the plaintiff em- 
ployers to economic pressure 
and thereby injuring their busi- 
ness without justification in law. 
Coercion of that kind is clearly 
unlawful and, in our judgment, 


car be enjoined by the courts 
to of this state.” 

In the principal dissenting 

opinion, Judge Marvin R. Dye 


contended that state courts were 
without jurisdiction in the mat- 
ter because “congress has pre- 
empted the field of labor rela- 
tions affecting interstate com- 
merce.” 
Justice 
preting 


inter- 
ma- 


Greenberg, in 
and applying the 


jority ruling of the higher court, 
stated: 
“It seems to me that the court 


held generally that picketing for 
recognition is a tort which may 
a fairly respectable case can be 
made out for concluding that 
all minority picketing for recog- 
nition is likewise unlawful and 
enjoinable.” 
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be filled by the enactment of a much-needed administrative pro- 


cedures act. 
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al since the defendant was re- 
presented by an attorney; nor 
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the evidence 


show the pleader 
to relief. Mere 


laintiff is not en- 


titled to relief. is a neat trick Part 


is foolish enough to move t 
miss a comple uint on the plead- 


Advisory 


anyone knows 


had to do. 


Committee’s draft, 


ed the meaning of 


on the pleadings 


he should grant 
judgment and then he 


appeais versed 
on questions of 
trial on 


las 


time may have 


















a re) C A T E. 0) that judgment was affirmed. 
Son: Who, then, wasted 
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follow the 


final decision is made. 
hece 
of the these 


which Postponement. 


the con- Son: Tell me more about 
told him Dioguardi case _ before 
the Reporter of Clark. It sounds interesting. 
eu Father: The defendant in tl 
r of it, who case was Collector of Customs. 
that if Plaintiff was consignee 
these Rules shipment of some tonic 
are the draftsmen Of had a lot of spirits in 
shipment being from Italy. 


YiIar . 1 
Clark consignment had teen 


two particl- jn Customs for failure 


large consignee to pay some 


although the he claimed should have 
adopted the paid by consignor. The 
assuming all tor of Customs, after 


on the the goods a year, sold 
it did auction. Plaintiff was a 


t adopt- at the auction, but the 
the Commit- were sold to a distilling 
e. The judge just smiled at him, pany. The plaintiff, who 
grant not use our language very 
individuall ly 
that he and officially, and draft 
the mo- own complaint. The defendant’: 
on It motion to dismiss for failure 


action sued the Collector, 


In CON- state a sufficient claim 
" SuUNi- was granted by the 


judgment or on a pretrial Court, with leave to amend. 
as Judge Clark said filed an 
was the proper practice in the more voluble than the 


If @ still disclosed no grounds 
there Jief. The District Court 


his de- to appoint a lawyer to 
appeals generally lie another amended ciel Seg 
judgments. If Dioguardi refused to get 
a motion to dis- yer or accept one appointed 


amend, the court, and the court 


a final sed the amended complaint 
might be entered final judgment f 
Overruling or fendant. 
motions the Court of Appeals, and 
the District Court. 
If the manding the case, Judge 
rendering the opinion. He 
€ cOr- that here was an example 
it will haste making waste; that 
however fendant below had made 
a ruling fort by 
have bee:.. 
Wasi- vits, nor by motion for a pr 


motion for 


udgment supported _. 


Will hearing, to show plaint 


time. no real merit in his claim. 
fo cover uD that a mere formal 


and dismiss under Rule 12('c) 
It is not dif- show it. 
courts 


Son: What 
remandment? 
Father: If you insist, 


happened 


drawn compiaint 
failed to prove a right to 


to the Court of Appeals, 


the District Court ocr 
Clark? 
Father: You are 





postponement 
course. There is a natural tend- 
contrary to ency to postpone important de- 
with- Cisions. Something may come up 
by to make it unnecessary to make 
-annot them. Judges do not like 
is not entitleq reversed and will naturally avoid 
omissions to state Tisks of reversal. Although sre 
a complaint do not Ponements may ultimately wi 
the = of the court and of the 
there is a feeling every- 
works a wig will be better satisfied 
anyone who there is a full 
o dis- Present the evidence before 


opportunity 





factors and see i 
deleting Chance there is to prevent 


amended compl 


iret 
AITSL, 


Dioguardi appealed 


summary 


pare yn 


was a trial on the amended home 
Dioguardi 


and judgment went for defend- 
nt. Dioguardi again appealed 


forgettin 1g 


the satisfaction given Dioguarc 
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and the public by the full hear- 
ing on the evidence. Such a pro- 

cedure gives the public greater 
pa -nce in the courts than 
decisions on pleadings alone. 
The courts should take time to 
do that and it is not wasted 
time. You see, the District Court 
there got reversed by not fol- 
lowing the postponement pro- 
cedure. Do you think it will sus- 
tain any more motions on plead- 
ings? 

Son: There was in your 
case, was there not? You investi- 
eated it before bringing the ac- 
tion, I assume? 

Father: As a matter of fact 
did not, and have not yet done 
so. I suppose it has merit. The 
client was in a hu reid and want- 
ed suit brought rig away. I was 
busy. He said something abou: 
being defrauded out of a large 
sum of money and that was 
enough for me to draft a com- 
plaint claiming damages for 
fraud without indicating any de- 
tail. Whether he was in fact de- 
frauded will come out on the 
trial. He is enti tled to be heard 
on that Under the modern 
philosophy, we ao our invesii- 
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eating just before trial, or be- 
fore motions for summary judg- 
ment or pretrial] hearing, if they 
are made. I have had my secre- 
tary draw the complaints when 
I was busy, knowing I ha “ plenty; 
of time to investigate later. The 
Dioguardi case has been a great 
boon to us. 

Son: I thought there was some 
bligation on attorneys to dis- 
age unfounded litigation 
and how can they if they post- 
pone their investigations until 
after complaints are filed? Does 
not this postponement practice 


. yr 
ou 





encourage speculative litigation 
the bringing of actions for 


nuisance values and hope of set- 
tlement? Does it not encourage 
people like Dioguardi to dispense 
with lawyers and take the time 
of courts without any prelimi- 
nary screening of their claims? 
Under the new philosophy, are 
the courts advertising r busi- 
ness, inviting people with sup- 
posed grievances to bring them 
learing? Are there no 
champerty and 


O 


in for a 
laws against 
maintenance? 

Father: The poor and the un- 
educated are entitled to justice 
We have greatly softened our 
old notions about champerty 
and maintenance which often 
kept lawyers, or even more en- 
lightened friends, from inform- 
ing the ignorant of their righ*s 
unless they sought the informa- 


tion, and how could they seek 
it. being ignorant? We are grad- 


ually removing the old restraints 
on litigation. We are making it 
cheap to get into it, and to get 
to a hearing. Only the rich and 
the public pay later costs, as 
the poor have nothing to pay 
with. If there is a fair prospect 
of winning, or of getting a set- 

nt lawyers may accent 
contingent fees. This, of course, 
encourages some of them to 
loan clients preliminary costs, 
also on a contingency. Don’t you 
see the modern trend to make 
everything easy in the prelimi- 
nary phases of litigation? 

Son: I am afraid I do, and it 
lessens sOmewhat my _ enthusi- 
asm for the law as a profession. 
I must concede it is an easier 
life for trial lawyers. Lack of dis- 
cipline has its attractions. 

Father: This is not for the 

onefit of lawyers, but for 
clients! You are getting the 
wrong slant on it. Techniques 
prevent clients from getting jus- 
tice. We must make them so 
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sanctioned this new 
in interpreting 


postpone or 
pleading 
casionally suggest that there was 
confusion below for failure of 
the pleadings to show the theory 
upon which the trial was con- 
ducted by separate counts, as 
Justice Jackson did in a recent 
case," and it may, by way of 
an aside, h 
under the Rules should disclose 
a cause of action, using that 
term, as Justice Jackson did, bu 


-ourts, and 
our way. Most 
easy way 


hem alre 
termination of 


motion for 


going 


and shorten 
unnecessary, a pretrial confer- 
ence? This is, I am 
suggested in many of the federa! 
circuits. Are not these other pro- 
cedures in essence pleadings, 
supplementary in character, and 
somewhat less formal? 
escape disciplines in fact? If a 
settling of issues before trial is 
in portant, 
do not in fact know them, is it 
a simplification of procedure 
multiply devices to ascertain 
them? Is it the true intent 0 
the Federal rules to make sum- 
mary judgment, 
pretrial procedures, substitutes 
for pleadings, or to make them 
available when pleadings prove 
inadequate to disclose 
sues? I note — none of 
except 
unless sought by one of the 
parties. Pleadings seem to be the 
basic structure for trial prepara- 
tion. The new philosophy thai 
that they 


simple the common man may 
use them or he will not get jus- 
tice. 


Son: Why not dispense wit! 


lawyers, and let the judges alone 
administer 
Shakespear’s Dick, 
had something. 


justice? Maybe 
the butcher, 


Father: Heaven forbid! 
Son: Has the Supreme Court 
philosophy 
its Rules? 
Father: As I have pointed out, 


few cases will get to it on p!ead- 
ing questions if the lower courts 
adopt the new philosophy and 


forego decisions on 


problems. may oc- 


int that the complaint 


there has been no actual de- 


cision. Lower courts will not 
change their practices upon 
such mere dicta, having 
of reversals. As long as there is 


no fear 


10 change in the wording oi 
the Rules clearly condemning it, 


the new philosophy has things 
pretty well tied up. Our prob- 


is to get universal adoption 
f the philosophy by the lower 
t decided trend is 
people like an 
Wouldn't it make it 
lot easier for you if you did 


10t have to study pleading? I 

advise you to concentrate on 

summary 

and pretr ial procedure. 
lL ° 


judgments, discovery, 


now a little about 
idy. There is no de- 
the merits on 
ummary judgments, 


Son 


rt 
te 


but only whether there is an 
issue, unless one of the parties 
fails to file affidavits meeting 
those of — other. It is an issue- 
forming device. To prevent dis- 
covery from being 


turned into 
wide open fishing expedition 


into another’s affairs it must be 
limited by some issues between 
the parties, and how are you 


o know the limiting issues 
they are not made by the 


pleadings? Will not a prelimi- 
nary narrowing of the issues by 
the pleading 


greatly expedite 
1, if not make wholly 


told, being 


Do you 


because the parties 


tO 


¢ 
a 
discovery and 


the is- 
them, 
pleading. is compulsory, 


should be a layman's 
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DIALOGUE ON PLEADING ‘t 





(Continued from page 6) 








-tch, to be discarded almost 
as soon as drawn, looks far 
fetched and ill advised. I am go- 
ing to see if I can find some- 
thing by other recognized think- 
to support the grumblings 
Justice Jackson. 
{Some weeks intervene. | 
Son: Dad, I have found some- 
things having an_ interesting 
bearing on the new philosophy 
of pleadings. Judge Clark, when 
he was still Dean Clark, led the 





ers 
Ol 


discussion on the recently 
adopted pleading rules at the 
American Bar Association’s In- 


stitute on Federal Rules, held in 
Cleveland in July, 1938. In open- 


ing his discussion he said the 
Supreme Court had felt it un- 
desirable for members of the 
Advisory Committee to write 
books on the subject of the 
Rules, lest undue weight be 


given to expressions of opinion 
by members of the Committee," 
which seems actually to have 
happened despite Dean Clark’s 
assertion in these opening re- 
marks that the rules must be 
construed by the courts them- 
selves. He continued by saying 
the Committee might be surpris- 
ed by constructions which would 
be given, and that he personally 
would not be surprised if some 
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members of the Committee 
thought he was carrying his 
constructions too far, but that 
he was going to express his 
opinions anyway, because he be- 
lieved in them.” Prebably very 
few of the Bar and Bench are 
aware of the Supreme Court’s 
admonition against published 


opinions on the Rules by Com- 
mittee members. 


What would you think Dad, ot 
Arthur T. Vanderbilt’s opinion 
on the new philosophy concern- 
ing interpretation of the Rules? 

Father: I suspect you have 
something up your sleeve, but 
let me have it. He was President 
of the American Bar Associa- 
tion when the Rules went into 
effect, said they contained the 
best experience of the several 
states in the realm of procedure, 
and would doubtless become the 
inspiration for the adoption of 
similar rules in many jJurisdic- 
tions, to the great advantage 
both of lawyers and litigants, 
but whether that highly desir- 
able result ensued depended in 
larze measure upon the spirit in 
which the rules were applied in 
actual litigation.’ He is for the 
spirit of reform through sim- 
plification. I would say he is one 
of the distinguished advocates 
of the new phi'osophy I have 
been telling you about, ana I 
dare you to show me anything 
to the contrary! 


Son: Well, dad, you asked for 
it, and here it is. Mr. Vanderbilt, 
like Judge Clark, became a 
judge, as you know. As Chief 
Justice of the recently reorga- 
nized Supreme Court of New 
Jersey, he led the movement for 
modernizing New Jersey prac- 
tice. The Supreme Court carried 
out the hope he voiced as Presi- 
dent of the American Bar As- 
sociation, and adopted rules of 
pleading for the superior courts 
identical with the Federal Rules 
we have been discussing. Con- 
struing a complaint in a case 
before this court, and reversing 
a judgment below because of its 
inadequacy, he says: 
“The pleadings in the case at 
bar are lengthy, but the same 
principles are applicable to them 
as to the simplest case. The flexi- 
bility and seeming informality 
of pleadings under the new rules 
should not deceive one into be- 
lieving that the essentials of 
sound pleading at law or in 
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Pay Plans For Key Men Defeat Move To Have N. Y. Compensation Boar; 
Orders inciude Findings of Fact 


To Be Studied at Forum 


New York, April 14.—The im- 
pact of taxes and government 
controls on compensation and 
incentive plans for Key execu- 
tives will be studied on April 26 
at a N. Y. Practising Law In- 
stitute Saturday Forum. The all- 
day session will be held at the 
Hotel Statler 


Executive compensation plans 
will be discussed in the light of 
sound business practices, tax 
considerations and _ stabilization 
regulations. Typical situations 
which will be studied and analy- 
zed include the use of stock op- 
tion plans, deterred compensa- 
tion, salaries, bonuses and ex- 
nenses, fringe incentives and 
stock purchase and special ar- 
ments 


range 


outstanding tax 
and corporation lawyers will 
speak, including Henry Roths- 
schild 2nd, member of the wage 
Stabilization board 


A group of 


A feature of the program is 
the opportunity to submit in 
advance questions which will be 
discussed at a luncheon meeting 
and during a question and an- 


swer period, to the extent time 
permits. The Forum will con- 
tinue from 9:30 a.m. to 5 p.m. 


The registration fee of $15 for 
the day includes luncheon at the 
Hotel Statler and a copy of the 
Institute’s publication, “Tax As- 
pects of Executives’ Compensa- 
tion.” 

first of two relat- 
ed Forums announced by the 
Institute. A program of panel 
discussions on Today’s Problems 
in Pension, Profit Sharing and 
Savings Plans has been schedul- 
ed for May 17. Full details con- 
cerning the two Forums may be 
obtained by writing the Practis- 
ing Law Institute, 57 William St., 
New York 5, N.Y 


This is the 


equity have been abandoned. 
Quite the contrary; objec- 
tive of reaching an issue of law 
or of fact in two or at most three 
simple pleadings has been at- 
tained, but not at the sacrifice 
of stating the elements of a 
claim or defense. They remain 
the same as at common law, as 


the 


a matter of substantive law as 
well as of good pleading , ane 
erand objective of the move- 
ment for simplified procedure 
by rules of court is the elimina- 
tion of the interminabie pro- 
lixity and absurd technicalities 


of special pleading, which in the 
days of Baron Parke, gone never 
to return, made a mockery of 
substantial justice, not by aban- 
doning stating the essentials of 
a cause of action or of a defense, 
but by doing so in “simple, con- 
cise and direct terms”. 


Now, there is what I would call 
the spirit progress, imbibed 
with judgment and moderation 
and falling far short of the ex- 
travagant claim of the so-called 
modern philosophy that provis- 
ions in rules for simple, concise 
and ordinary language in plead- 


of 


ings necessarily indicate that 
pleadings are lowered to the 


level of the layman. If conform- 
ity between state and federal 
practice is to be brought about 
by the states adopting the Fed- 
eral rules, the Vanderbilt ex- 
position of them seems far better 
salesmanship than the spirit of 
the Clark-Moore philosophy. 
Don’t you think this spirit savors 
of moonshine? 

Father: I think that pleading 
professor of yours has put you 
up to needling me! 
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ALBANY ‘(ACCN)—A bill that 


would have required the New 


York state workmen’s compen- 
sation board to include a state- 
ment of its findings of fact and 
conclusions as to the law with 
its decisions on all appeals was 
defeated by the lower branch of 
the state legislature. 

Present law does not require 
the board to explain its decisions 
on an appeal brought by an em- 
ployer, a worker or a carrier un- 
til the appellant has moved to 
carry the case to the Appellate 
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final appeals by as much 


eight months. 

Assemblyman Malcolm Wj 
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sored the bill, declared the me 
sure would advance the 
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